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H1. DELIVERY
H1.1. DELAY OF INSTALLATION DATE
The Government reserves the right to delay the scheduled installation at no charge to the Government, provided that on delay of an installation date, the Contractor will receive written notice from the Successor Contracting Officer (SCO) 30 days prior to the installation date. If the delay exceeds 30 calendar days from the original installation date, the parties shall negotiate an equitable adjustment for such delay.

 (RELATES TO DELIVERY ORDERS AND MODS ISSUED BY FTS KANSAS CITY ONLY)   The Government reserves the right to delay the scheduled installation at no charge to the Government, provided that on delay of an installation date, the Contractor will receive written notice from “FTS Kansas City” 30 days prior to the installation date.  (MOD P00083)

(RELATES TO DELIVERY ORDERS AND MODS ISSUED BY VCCO ONLY)   The Government reserves the right to delay the scheduled installation at no charge to the Government, provided that on delay of an installation date, the Contractor will receive written notice from “VCCO” 30 days prior to the installation date.   (MOD P00181)    

H1.2. ADVANCING THE INSTALLATION DATE
Whenever the installation date is advanced, the Contractor will receive written notice from the SCO at least 30 days prior to the advanced installation date. Any advanced installation date shall be mutually agreed upon by the Contractor and the Government.

(RELATES TO DELIVERY ORDERS AND MODS ISSUED BY FTS KANSAS CITY ONLY)   Whenever the installation date is advanced, the Contractor will receive written notice from “FTS Kansas City” at least 30 days prior to the advanced installation date.  (MOD P00083)

(RELATES TO DELIVERY ORDERS AND MODS ISSUED BY VCCO ONLY)   Whenever the installation date is advanced, the Contractor will receive written notice from “VCCO” at least 30 days prior to the advanced installation date.   (MOD P00181)

H1.3. USE OF EQUIPMENT INSTALLED PRIOR TO INSTALLATION DATE

If the equipment is certified to be ready for use prior to the installation date, the Government may elect to use the equipment and change the installation date as shall be mutually agreed upon by the Contractor and the Government.

H2. DATA RIGHTS AGREEMENT
H2.1. SOFTWARE LICENSE AGREEMENT
There is no separate software licensing agreement contained in this contract, except for:

(a) The agreement in the Section I Contract Clause DFARS 252.227-7013, “Rights in Technical Data and Computer Software”.                                                                                                                                                                                (b) The requirements contained in Clause H7 “Software”.

H2.1.1. ADDITIONAL PROVISIONS
The contract software license agreement shall contain no provisions that are the same or similar to those discussed below:

(a) Agreements for payments for future enhancements and services.                                                                             (b) Holding the Government responsible for state and local taxes (See the Section I Contract Clause “Federal, State and Local Taxes”).                                                                                                                                                  (c) Denying the Government the right to allow certain third parties to use the computer software. (See paragraph (c)(1)(ii)(C) of the Section I Contract Clause “Rights in Technical Data and Computer Software”).                (d) Denying in any form that an “implied warranty of merchantability” will be applicable to the software.                             (e) Stating that any State law governs.                                                                                                                                    (f) Any provisions that grant the Contractor the right to terminate the agreement or contract.                                     (g) Any indemnification that contravenes 28 U.S.C. 1498 for patent or copyright infringement.                          (h) Any provision which states that the license agreement constitutes the complete agreement of the parties.            (i) Any choice of forum for resolution of a dispute other than that contained in the Section I Contract Clause FAR 52.233- 1 “Disputes”.

H2.1.2. UNLIMITED RIGHTS
The following data shall be delivered with “unlimited rights” as defined in the DFARS 252.227- 7013 Contract Clause “Rights in Technical Data and Computer Software”:

(1) Hardware documentation as specified on DD Form 1423 Sequence Numbers A001 thru A005.                                    (2) Instructional and training materials as specified on DD Form 1423 Sequence Numbers A006 and A007 except software documentation subject to restricted rights and detailed manufacturing or process data, and     (3) All reports and listings specified on DD Form 1423 Sequence Numbers A008 thru A012. 

H3. RESERVED
H4. SUBSTITUTION OF EQUIPMENT
H4.1. If, during the life of this contract, the manufacture of equipment listed in the schedule is discontinued, the Contractor shall provide to the SCO at the time the SCO is advised of the intent to discontinue, a description of the equipment to be considered by the SCO as a substitute for the discontinued equipment.

H4.2. For each item of equipment offered as a substitute, the Contractor shall certify and provide documentation in accordance with FAR 15.8 to support:

H4.2.1. That the functionality for the substitute equipment is equal to or greater than the equipment for which the substitute is offered;

H4.2.2. That the unit price for the substitute equipment is no greater than the unit price of the equipment for which the substitute is offered;

H4.2.3. That the maintenance charge to the Government will be no greater than the maintenance charge for the equipment for which the substitute is offered;

H4.2.4. That all support charges which are borne by the Government will be no greater than the support charges for which the substitute equipment is offered;

H4.2.5. That the item is compliant with Federal Information Processing Standards (FIPS).

H4.3. The Government shall at its sole discretion determine the technical acceptability of any equipment offered as a substitution. The government will provide the Contractor with a decision within sixty (60) days of submission of the complete package. In the event that a substitute is offered which fails to meet all of the above criteria, the substitution will be subject to mutual agreement. 

H4.4. Disapproval of a substitution shall not give rise to or in any way entitle the Contractor to any extension of time, equitable adjustment, or suspension of liquidated damages or other credit provided under this contract.

H4.5. No substitutes are authorized for the first 180 days of the contract.  RESERVED  (Mod P00001)

H4.6. The Contractor shall continue support of the replaced equipment until discontinuance is authorized by the Government.

H5. TECHNOLOGY IMPROVEMENTS
H5.1. After contract award, (Mod P00001)  The Government may solicit, and the Contractor is encouraged to propose independently, technology improvements to the hardware, software, specifications, or other requirements of the contract. These improvements may be proposed to save money, to improve performance, to save energy, to satisfy increased data processing requirements or for any other purpose which presents a technological advantage to the Government. When the Government solicits a Technology Improvement, the Contractor shall submit a priced technical proposal to the Contracting Officer within 120 days after the Government’s written request, unless an alternative time is mutually agreed to by both parties. Those proposed technology improvements that are acceptable to the Government will be processed as modifications to the contract.

H5.2. As a minimum, the following information shall be submitted by the Contractor with each proposal:

H5.2.1. A description of the difference between the existing contract requirement and the proposed change, and the comparative advantages and disadvantages of each; and

H5.2.2. Itemized requirements of the contract which must be changed if the proposal is adopted, and the proposed revision to the contract for each such change; and

H5.2.3. An estimate of the changes in performance and price, if any, that will result from adoption of the proposal; and 

H5.2.4. An evaluation of the effects the proposed changes would have on collateral costs to the Government, such as Government-furnished property costs, costs of related items, and costs of maintenance, operation and conversion (including Government application software); and

H5.2.5. A statement of the time by which the contract modification adopting the proposal must be issued so as to obtain the maximum benefits of the changes during the remainder of this contract including supporting rationale; and

H5.2.6. Any effect on the contract completion time or delivery schedule shall be identified; and

H5.2.7. Whether the item is compliant with FIPS and the standards identified in Specification C3.3;

H5.2.8. The Government reserves the right to require a rerun of selected portions of the Live Test Demonstration described in Clause E9 to verify the proposed improvement. This rerun shall be performed at no additional charge to the Government. At the Government’s preference, the rerun may be performed (1) either before or after the contract modification and (2) at either a Government site or the Contractor’s site. 

H5.2.9. Clause H5.8.1 is not applicable to the monthly charge for the annual lease, support and maintenance of software, i.e. SUAL and MUAL, acquired under this clause. The monthly lease price shall be the lowest of (1) the software monthly lease price shown in Exhibit B for the current software item, (2) the lower of either the OEM Commercial List price or the OEM GSA/ADP Schedule contract price, or (3) a price determined fair and reasonable after the receipt of cost and pricing data obtained under FAR 15.804. The monthly software support and maintenance price shall be the lowest of (1) the software support price shown in Exhibit B for the current software item, (2) the lower of either the OEM Commercial List price or the OEM GSA/ADP Schedule contract price, which conforms to all the Government’s requirements or, (3) a price determined fair and reasonable after the receipt of cost and pricing data obtained under FAR 15.804.

H5.2.10. Clause H5.8.1 is not applicable to the monthly charge for hardware maintenance. The monthly hardware maintenance prices for specifications C14.4.1 and C14.4.2 shall be the lowest of (1) the hardware monthly maintenance price shown in Exhibits A or C for the current hardware product, (2) the lower of either the OEM Commercial list price or the OEM GSA/ADP Schedule contract price, or (3) a price determined fair and reasonable after the receipt of cost and pricing data obtained under FAR 15.804.

H5.3. The Government will not be liable for proposal preparation costs or any delay in acting upon any proposal submitted pursuant to this clause. The Contractor has a right to withdraw, in whole or in part, any proposal not accepted by the Government within the period specified in the proposal. The decision of the Contracting Officer as to the acceptance of any such proposal under this con- tract is final and not subject to the “Disputes” clause of this contract.

H5.4. If the Government wishes to test and evaluate any item(s) proposed, the Contracting Officer will issue written directions to the Contractor specifying what item(s) will be tested, where and when the item(s) will be tested, to whom the item(s) is to be delivered, and the number of days (not to exceed 90 calendar days) that the item(s) will be tested. 

H5.5. The Contracting Officer may accept any proposal submitted pursuant to this clause by giving the Contractor written notice thereof. This written notice will be given by issuance of a modification to this contract. Unless and until a modification is executed to incorporate a proposal under this contract, the Contractor shall remain obligated to perform in accordance with all the terms and conditions of the existing contract.

H5.6. If a proposal submitted pursuant to this clause is accepted and applied to this contract, the equitable adjustment increasing or decreasing the contract price shall be in accordance with the procedures of the “Changes” clause and H5.8 below. The resulting contract modification will state that it is made pursuant to this clause.

H5.7(a) Any hardware, systems software, programming tools or communications software which the Contractor (or OEM Subcontract-ors) announces, improves or may develop during the term of this contract or extension thereto shall be made available to the Government within three (3) months that such hardware, software, and support services becomes available and/or is provided to his commercial customers, provided such hardware meets the following criteria:                                                                                                                      (1) must operate in both standalone and networked engineering workstation/server configurations, and         (2) must operate or integrate with the hardware, system, communications, and applications software required by the contract, and                                                                                                                                                          (3) must represent additional models and latest technical advances of the family of products in existence on the contract. A family is defined as workstations or servers within a product line. A product line is any workstation or server based on the processor architectures proposed or any developments or improvements to the processor architectures. A family for the purpose of peripherals is any product from an OEM who appears in the technical proposal at the time of contract award.                                                                              (b) Any applications software which the Contractor (or OEM Subcontractors) announces, improves or may develop during the term of this contract or extension thereto shall be made available to the Government within three (3) months that such hardware, software, and support services becomes available and/or is provided to his commercial customers, provided such software meets the following criteria:                                       (1) must operate on the Contractor’s workstation/server configuration, and/or                                                      (2) must represent software that meets the specifications in Sections C8 through C10. For the purpose of this subparagraph H5.7(b) the phrase “technology improvements” as used in paragraph H5.1 consists of (1) products in existence on or before the date of contract award, (2) products developed after the contract award date, and (3) products whose features exceed those described in Sections C8 through C10.                   (c) The Contractor is required to report the information described in paragraph H5.7(a) and H5.7(b) on a quarterly basis. This report shall include the following information:                                                                                (1) contractor products being discontinued,                                                                                                                 (2) what products are currently available, and                                                                                                                         (3) newly announced products.                                                                                                                                       At the COTR’s request, the Contractor shall provide to the Government a copy of his published price list and specifications for such hardware, software, and services within 15 days from the date of the request. Any such hardware, software, and support services acquired by the Government shall be accompanied by the Contractor’s full documentation. Notwithstanding the absence of a DD Form 1423 item for the data required under this paragraph H5.7, the Contractor understands and agrees to (1) deliver the data as it is described in this paragraph H5.7, and (2) deliver the data at the frequency described in this paragraph H5.7. 

H5.8. The maximum net unit price for each hardware, software, training and maintenance item proposed for Government use as a technology improvement shall be determined by the contractor for each fiscal year by multiplying the unadjusted unit price by the Computed Price Differential (CPD) for the CLIN in which the item is proposed. The unadjusted unit price is the complete price and shall not be greater than Original Equipment Manufacturer’s (OEM) commercial list price for the item at the time of the Technology Improvement proposal.

H5.8.1. The Computed Price Differential (CPD) for each fiscal year shall be submitted as part of the Price Proposal for each CLIN, e.g. 0001, 0002, etc. The CPDs will be established using the net unit prices in effect at price proposal submission. The CPDs will be approved by the Government at the time of contract award.

H5.8.2. The OEM’s Commercial List Price for each SCLIN at the time of price proposal submission will be used to determine the CPDs. If more than one OEM Commercial List Price exists, then the maximum commercial price applicable to the corporate user will be used as the baseline price, rather than the price to a reseller, private user, educational or medical institution or the price to one or more corporate user(s) with specific arrangements. The CPD for each year equals the CLIN Offered Price divided by the CLIN Baseline Price. The CLIN Offered Price is determined by multiplying the SCLIN quantity per year (Attachment 11) by the offered price for each SCLIN per year. The SCLIN total prices are summed to produce the CLIN Offered Price. The CLIN Baseline Price is determined by multiplying the SCLIN quantity per year (Attachment 11) by the OEM Commercial List Price for each SCLIN. The SCLIN total prices are summed to produce the CLIN Baseline Price. The CPD formula is as follows:

                                                CLIN Offered Price                                                                                                                                                 CPD (for each year) = - - - - - - - - - - - - - - - - - - - - -                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 CLIN Baseline Price

H5.8.3. Items that are not offered are not to be included in the calculation of the CLIN Baseline price. Items that are not separately priced (NSP) shall have their price included in the CLIN Baseline price for the SCLIN in which the item is included. See paragraphs M3.4.6.2.(d) and M3.4.6.2.(e) for instruction on the calculation of CPD’s for CLIN 0014.

H5.8.4. To support the net unit price for a technology improvement proposed by the Contractor or solicited by the Government during the contract life, the Contractor shall provide pricing data in accordance with FAR 15.804- 3. 

H5.8.5. If an OEM commercial list price does not exist as a result of modification of a proposed product, then the OEM Commercial List price of the original unmodified product shall be used as the Baseline price for the CPD calculation in paragraph H5.8. 
H5.8.6 (a) For the purpose of acquiring software under this clause, “OEM” is defined as either                            (1) the manufacturer or originator of the software, or                                                                                                          (2) an authorized reseller (or other dealer) who modifies or customizes the manufacturer’s software.                (b) For the purpose of performance under Clause H5.9(a), the OEM shall be the original manufacturer of the unmodified or uncustomized software, unless the “authorized reseller (or other dealer)” in the normal course of its business modifies or customizes products of the same type as those solicited within the SCLIN.             (c) If the “authorized reseller (or other dealer)” in the normal course of its business does not modify or customize products of the same type as those solicited within the SCLIN, then the CPD will be calculated in the same manner as that described in Clause H5.8.5.

H5.8.7. The Contractor is not required to provide CPDs for CLIN 0027, CLIN 0028 (however, see C12.1.3), CLIN 0029 (however, see C12.1.3), CLIN 0030, CLIN 0031, CLIN 0033, CLIN 0034, CLIN 0037, and CLIN 0038.

H5.8.8. The purchase prices resulting from paragraph H5.8.1 shall include the warranty specified in Clause H13, the liquidated damages specified in Clause H9, the right to copy as specified in Clause H7.8, the required delivery schedule set forth in Section F, and all data rights specified elsewhere in this contract. The hardware maintenance prices resulting from paragraph H5.8.1 shall include the credits specified in Clause H14. Time and Materials maintenance shall be performed at the rates specified in the contract.

H5.8.9. The prices resulting from paragraph H5.8.1 will be reviewed as part of the analysis conducted under FAR 17.207(d)(2). If the OEM’s commercial list price has declined from the price initially accepted by the Government under this clause, the unit prices shall be reduced using the CPD specified in paragraph H5.8.1. 

H5.9. (a) Any product from any OEM may be added to this contract under this “Technology Improvement” clause provided that the product or products which meet the criteria specified in paragraphs H5.7(a) and H.5.7(b):                                                                                                                                                                               (1) are proposed to save money, to improve performance, to save energy to satisfy increased data processing requirements or for any other purpose which presents a technological advantage to the Government,                                                                                                                                                                              (2) conform to the pricing requirements of Clause H5.8.8,                                                                                         (3) conform to the Computed Price Differential and Maximum Net Unit Price requirements of Clause H5.8, and           (4) otherwise conform to the applicable requirements of this “Technology Improvement” clause including those found in Clause H5.2.9 and H5.8.9.                                                                                                                     (b) The Contractor is obligated to conform to the requirements of this “Technology Improvement” clause including Clause H5.9(a) for any and all products from an OEM who appears in the technical proposal at the time of contract award. None of products which are the subject of this subparagraph (b) will be added or included in the contract unless such product(s) satisfy all the requirements of Clause H5.9(a). Failure to conform to the requirements of this “Technology Improvement” clause including Clause H5.9(a), for any and all products which are the subject of this subparagraph (b), shall render the Contractor liable for partial termination under the “Default” clause.                                                                                                                        (c) Product(s) from an OEM other than one who appears in the technical proposal at the time of contract award may be added or included in the contract under the “Technology Improvement” clause at the mutual agreement of the parties. However, none of the product(s) which are the subject of this subparagraph (c) will be added or included in the contract unless such product(s) satisfy all the requirements of Clause H5.9(a). While a product or products may satisfy the requirements of Clause H5.9(a)(1), their inclusion without conforming to the other requirements of Clause H5.9(a) shall render such product(s) outside the scope of this contract.                                                                                                                                                                      (d) Product(s) which are outside the scope of this clause as delineated in paragraph H5.7(a) and H5.7(b) may be added or included in the contract under the “Technology Improvement” clause at the mutual agreement of the parties. However, none of the product(s) which are the subject of this subparagraph (d) will be added or included in the contract unless such product(s) satisfy all (Mod P00001) the requirements of Clause H5.9(a). subparagraph H5.9(a)1-4. (Mod P00001)  While a product or products may satisfy the requirements of Clause subparagraph (Mod P00001) H5.9(a)(1), their inclusion without conforming to the other requirements of Clause H5.9(a) subparagraph H5.9(a)2-4 (Mod P00001) shall render such products outside the scope of this contract.

H6. HARDWARE OR SOFTWARE MONITORS
H6.1. ATTACHMENT OF HARDWARE OR SOFTWARE MONITORS

The Contractor shall permit inclusion or attachment of such hardware or software monitors which the Government may choose to install for the purpose of measuring the performance of the computer system, unless the Contractor can demonstrate that these monitors will cause damage.

H6.2. IDENTIFYING AND LOCATING DEVICE CONNECTIONS
At the Government’s request, the Contractor shall assist the Government in identifying and locating device connections at no additional cost.

H7. SOFTWARE
H7.1. SOFTWARE RIGHTS
H7.1.1. It is the Government’s intention to acquire software for long term use, accordingly, “Paid-up License” or “Perpetual License” pricing methods are acceptable. License charges based on the estimated or actual time that software is used are not acceptable. The Government does not intend to require or mandate that Government activities use the software support indicated in Section C14., and costing methods requiring mandatory software support payments will not be considered.

H7.1.2. Upon expiration of the software annual licenses of this contract, the Government agrees to return the software to the Contractor, if requested. If such return is impossible or impractical, the Government will destroy all designated proprietary materials supplied by the Contractor hereunder, and will certify such destruction to the Contractor in writing. 

H7.1.3. Government modification of a software package shall not relieve the Contractor of maintenance obligations for unchanged source and object modules, dynamically linked libraries and other unaltered software. The Contractor’s software support obligations in Section C14.5. only apply to unaltered software.

H7.1.4. The Government agrees to take all reasonable steps to protect copyrights and patent rights. Except as expressly stated in the contract, the Contractor’s rights to software under U.S. Patent and Copyright law or otherwise are not waived by granting the use of such software to the Government under this contract. Should any software or information concerning same, furnished or made available by the Contractor to the Government pursuant to this contract, be designated in writing to be proprietary by the Contractor, such materials shall remain the property of the Contractor and will be held in confidence by the Government and will not be disclosed to unauthorized parties.

H7.1.5. In the event that Government modifications of a software package are adopted by the Contractor for use in his commercial products, the modifications will be provided to the Government and maintained in future versions or releases at no additional cost to the Government.

H7.2. SOFTWARE LICENSING
H7.2.1. All software license agreements shall be between the Government and the Prime Contractor. Licensing agreements shall be the same for all software whether provided by the Prime Con-tractor or his subcontractors. Software license agreements shall provide the Government with the option to choose either a paid- up (one- time price) perpetual license (i.e., SUPL, MUPL) or an annual license that shall be priced at a flat monthly rate (i.e., SUAL, MUAL). The perpetual license shall allow the Government to use the software in perpetuity at no additional license charge. The flat rate monthly charge for the annual licenses (SUAL and MUAL) shall be a constant monthly charge and shall allow the Government, at its option, to cancel the license with 30 days written notice or to obtain a perpetual paid- up license after 24 monthly payments. There shall be no additional charge for obtaining a paid-up perpetual license after the 24 monthly payments. Licensing agreements shall provide the Government with options that minimize system management requirements for multiple users. License agreements that require physical devices (i.e., keys), restrictions to a specific CPU serial number, or a monthly charge based on the amount of usage are unacceptable.

H7.2.2. For annual software licenses ordered, the initial charge shall be prorated so that licensing will match fiscal year boundaries.

H7.2.3. The Government shall have unlimited use (i.e., perpetual license) of the operating system and the communications software for the workstations and servers, as long as the Government owns the equipment.

H7.2.4. As used in subparagraph ©(1)(ii)(B) of the “Rights in Technical Data and Computer Software” contract clause, the word “facility” shall mean any and all computers at any Government site. A site is defined as a physical location or organizational entity within a Government Activity. There may be multiple sites at an activity. An Activity is defined as a recognized organizational unit (refer to Attachment 15). In addition, the Government shall have the right under subparagraph (c)(1)(i) of the “Rights in Technical Data and Computer Software” Clause to use the software and documentation on any and all computers at any Government site.

H7.3. RESERVED
H7.4. SOFTWARE SUPPORT
In the event that the Contractor proposes a subsequent version to the software listed in the Schedule and the Government accepts this subsequent version, the contractor shall supply the subsequent version. If this software is not declared a new product in the course of the Contractor’s commercial business, the subsequent version shall be supplied at no additional cost.

H7.4.1. No initial cost applies to the subsequent software.

H7.4.2. The same monthly license charge applies. However, if the subsequent monthly price is lower, the lower price shall apply.

H7.4.3. All payments made towards licensing shall apply to the subsequent software.

H7.4.4 If the Government has a Paid-Up License for the software being replaced, the Government will have a Paid-Up License for the subsequent software at no additional cost.

H7.4.5. Software support defined in Section C14.5. shall be, separately priced and orderable on an annual basis for Paid-Up Licenses after the warranty period. For annual renewable licenses, software support shall be included in the price.

H7.5. SUBSTITUTION OF SOFTWARE
H7.5.1. If during the life of this contract, the production of, or continued technical maintenance and support of a software package listed in the Schedule is discontinued, the Contractor shall provide to the SCO a description of the software to be considered as a substitute for the discontinued software at the time the SCO is advised of the intent to discontinue. 

H7.5.2. For each item offered as a substitute, the Contractor shall certify and provide documentation in accordance with FAR 15.8. to support: that the unit price to the Government of the substitute is no greater than the unit price of the original software and that the support cost to the Government will be no greater than the support cost for the original software. 

H7.5.3. The Contractor shall provide necessary translation or data exchange software and operational instructions to insure compatibility of Government data developed on the original product and successful operation on the substitute software.

H7.5.4. The Contractor shall continue support of the replaced software product until discontinuance is mutually agreed upon and authorized by the Government and the Contractor.

H7.5.5. The Government shall at its sole discretion determine the technical acceptability of any software offered as a substitution. The Government will provide the Contractor with a decision within 120 days of submission of the complete package. Disapproval of a substitution shall not give rise to or in any way entitle the Contractor to any extension of time, equitable adjustment, or suspension of liquidated damages or other credit provided under this contract. 

H7.6. TESTING OF OTHER SOFTWARE
H7.6.1. In order for the Government to test and evaluate other software from the Contractor, the Government may request an evaluation copy of the other software the Contractor offers commercially. Alternately, the Contractor may independently submit a proposal to the SCO with a description of such software and the date of its availability for testing and evaluation. The Contractor shall propose acquisition and support prices, if any, that would be associated with the software, and the period during which proposed prices would be considered.

H7.6.2. Additional software may be acquired under this contract subject to the requirements of the FAR 1.602- 1(b) and FAR 6.101, as well as, all relevant requirements of the DFAR and NAPS.

H7.6.3. If the Government decides to test and evaluate any software proposed, the SCO will issue written directions to the Contractor specifying what software is to be tested, where and when the software will be tested, to whom the software is to be delivered, and the number of days (not to exceed 120 calendar days) that the software will be tested. The Government will return the software to the Contractor, if requested, within seven (7) calendar days after completion of the specified test period. 

H7.6.4. Actual cost for acquisition and support will be negotiated between the Contractor and SCO after completion of the test and evaluation period.

H7.7. RESERVED
H7.8. COPYING SOFTWARE DOCUMENTATION 

The Government shall have the right to make twenty-five copies of all delivered software documentation. The copies made will be for internal use.

H8. INSTALLATION
H8.1. RESPONSIBILITY OF THE PARTIES
H8.1.1. The Government will have the site prepared in accordance with the specifications shown in Section C2. of this contract, approximately 10 days prior to the installation date specified on the delivery order. 

H8.1.2. The Government may provide the Contractor with access to the site for the purpose of installing the equipment prior to the scheduled installation date. The Contractor shall complete installation by the installation date.

H8.1.3. The Government will provide the Contractor with access to the site for the purpose of installing the equipment on the scheduled installation date. The Contractor shall complete installation by the installation date.

H8.2. SITE ALTERATIONS OR MODIFICATIONS
Alterations or modifications to the site(s) that are attributable to incomplete or erroneous specifications of the detailed site survey documentation provided by the Contractor shall be made at the expense of the Contractor.

H8.3. DELAY IN INSTALLATION DATE
For the late installation of the supplies or performance of installation services ordered under this contract, the Contractor shall pay the Government liquidated damages as specified under Section H9.

H8.4. INSTALLATION AND NETWORK SURVEYS
A survey shall be scheduled, when ordered, between the Government Site Manager and the Contractor within 10 working days of receipt of a delivery order.

H8.5. NETWORK INSTALLATION AND REINSTALLATION
H8.5.1. The Government will prepare and provide cable paths suitable for the network to be installed. Network installation excludes all facilities rework/modification, trenching, conduit installation, drilling of holes, etc. 

H8.5.2. The Government will be responsible (and at the Government’s expense) for cabling external to the building or physical plant. 

H8.5.3. Network installation shall include all services, parts and materials to install FANs. In some cases it may be necessary for the Contractor to provide miscellaneous installation support materials to accomplish this task. In these cases, the following terms and conditions shall apply:

H8.5.3.1. Reserved

H8.5.3.2. Where the total cost for miscellaneous installation support materials exceeds $100 in value for a single delivery order, such materials shall be listed and costed separately on the delivery order.

H8.5.3.3. The Contractor shall be responsible for all installation tools, test equipment and perishable and reusable supplies necessary for installation at no cost to the Government.

H8.6. RESPONSIBILITY FOR CABLE INSTALLATION
The Contractor shall be responsible, at no additional cost to the Government, for the installation of all cabling internal to the proposed configurations.

H8.7. COMMUNICATION MEDIA
Unless specified otherwise in the contract, arrangements for acquisition, installation and maintenance of communication media (telephone, telegraph, etc.) necessary for the remote transmission of data are the responsibility of the Government. Any cost for such media in connection with installation, operation and maintenance of the machines will be paid by the Government. 

H9. LIQUIDATED DAMAGES
For the late installation of the supplies or services ordered under this contract, the Contractor shall pay to the Government liquidated damages for each day of delay beginning with the installation date specified on the delivery order. However, liquidated damages for late installation will not be assessed for more than 90 calendar days for each occurrence. Liquidated damages shall be assessed as specified in the following sub-paragraphs. If Liquidated Damages, (FAR 52.212- 4), subparagraph (b) is invoked, this 90 day limitation will not apply.

H9.1. INDIVIDUAL SUPPLY OR SERVICE ITEMS NOT READY FOR USE
If individual supply items are not delivered, installed and ready for use, but the total system is operational, the liquidated damages for each SCLIN shall be for each day’s delay, the greater of either (1) $100.00 or (2) 1/180 of the total purchase price for that item. In no event will liquidated damages exceed ¼ of the total purchase price of an item for each day’s delay. 

H9.2. SUBSTITUTE ITEMS
If the Contractor provides substitute items which are acceptable to the Government in accordance with the criteria set forth in Section H4. and H7.5., on or before the installation date, no liquidated damages shall apply to the ordered items for which substitute items were accepted.

H9.3. GOVERNMENT USE OF INSTALLED ITEMS
If some but not all of the items ordered are installed and ready for use by the installation date, and the Government uses any such installed items, liquidated damages shall not accrue against such installed items for any calendar day the items are used.

H9.4. LATE COMPLIANCE WITH STANDARDS
If the Contractor fails to demonstrate compliance with standards including FIPS by the methods and dates specified in Sections C and Section E, then liquidated damages shall be assessed. Such liquidated damages shall be computed for each calendar day of delay beginning with the calendar day following the end of the specified period for compliance. The daily liquidated damages for each individual product not in compliance shall be $100.00 or 1/180 of the total purchase price of the product whichever is greater. 

Liquidated damages will not be assessed for more than 180 days for each occurrence. Liquidated damages will cease upon the day the product has satisfied the compliance requirements of Sections C and E10.

H9.5. ACCRUED LIQUIDATED DAMAGES PAYMENT
The Government may elect to have any accrued liquidated damages either paid directly to the Government, or applied as a reduction on any current or future sums payable by the Government to the Contractor under this contract. The Government will notify the Contractor in writing of its election as to the method of payment.

H10. CONTRACTOR RESPONSIBILITIES CONCERNING GOVERNMENT ALTERATIONSATTACHMENTS, SUBSTITUTIONS AND ADDITIONS 
Upon the written request of the Government, the Contractor shall provide to the Government specific technical information regarding the specifications and performance characteristics of the Contractor equipment and software to which the Government proposes to make a substitution, alteration, attachment or addition. The Contractor shall furnish any commercially available information to satisfy the Government request at the established commercial prices. The Contractor shall provide the most current, accurate and complete information.

H11. CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS
Any written commitment by the Contractor within the scope of this contract shall be binding upon the Contractor. For the purpose of this contract, a written commitment includes the proposal submitted by the Contractor, written amendments, warranties and representations made by the Contractor in a proposal, literature, drawings, specifications as to hardware or software performance; total systems performance; physical, design or functional characteristics of components, software packages or systems and communications subsystems; training; services; and installation date.

H12. REPLACEMENT PARTS
H12.1. AVAILABILITY
The Contractor guarantees that replacement parts for each component listed in this contract shall be available for the duration of this contract and all options to extend, unless the Contractor can demonstrate that specific components have been completely upgraded or replaced.

H12.2. QUALITY
The Contractor guarantees that the quality of replacement parts for each component listed in this contract will be equal to or greater than the original parts.

H13. WARRANTY
H13.1. HARDWARE WARRANTY
H13.1.1. The Contractor shall furnish, at no additional cost to the Government, all maintenance (labor, parts, and associated hardware) for a minimum period of 12 months beginning on the first day of the successful performance period of each individual hardware component.

H13.1.2. All parts replaced during the warranty period shall become the property of the Contractor.

H13.1.3. Prior to the expiration of the warranty period, whenever hardware and parts shipped for repair or replacement purposes, the Contractor shall bear all cost, including but not limited to, the charges for packing, transportation, rigging, drayage and insurance.

H13.1.4. The warranty shall not apply to maintenance required due to the fault or negligence of the Government. The time and materials maintenance plan shall apply to maintenance required during the warranty period due to the fault or negligence of the Government.

H13.1.5. The Contractor shall provide credits as defined in Section H14.2. for downtime in excess of the applicable time to repair during the warranty period. The credits shall be calculated in accordance with the provisions of H9.1. The Government may elect to have these credits either paid directly to the Government or applied as a reduction on any current or future sums payable by the Government to the Contractor. The SCO will notify the Contractor in writing of its election as to the method of payment.

H13.1.6. Repair during the warranty period by Government personnel who have completed the Contractor’s maintenance course shall not terminate or reduce the warranty obligation of the Contractor for the product or system being repaired.

H13.1.7. For activities within the United States, the time to repair shall not exceed 12 consecutive hours of the site’s principal period of maintenance after the Government makes a bonafide attempt to notify the Contractor’s designated point of contact. For OCONUS activities the time to repair shall not exceed 27 consecutive hours of the site’s principal period of maintenance after the Government makes a bonafide attempt to notify the Contractor’s designated point of contact.

H13.2. SOFTWARE WARRANTY
All software shall be warranted to operate and perform according to the contract specifications and all computed numerical and graphical results shall be correct. The Contractor shall furnish, at no additional cost to the Government, all software support for paid up licenses, for a minimum period of twelve (12) months beginning on the first day of the successful performance period for each software product. Warranty does not apply to a subsequent upgrade of software under the paid- up perpetual (i.e. SUPL, MUPL) license beyond the indicated period from the successful performance date for the ordered software product. For all annual licensed software, the software support shall be included in the price of the software license.

H14. HARDWARE MAINTENANCE AND SOFTWARE SUPPORT
H14.1. MAINTENANCE CHANGES
H14.1.1. The SCO may change the Principal Period of Maintenance (PPM) at any time within the term of the contract by giving at least 30 calendar days written notice to the Contractor or less if agreed to by the Contractor. Performance of the adjusted PPM shall be in accordance with the clauses set forth in this contract.

H14.1.2. The SCO may change any maintenance plan being performed under this contract by giving 60 calendar days prior written notice to the Contractor.

H14.1.3. The SCO may cancel any maintenance being performed under this contract by giving thirty (30) days prior written notice to the Contractor. Should the Government wish to re-instate maintenance service subsequent to cancellation, the Contractor may, at his option, perform an on-site inspection to determine status and maintainability. The cost of inspection and any associated repair necessary to restore equipment to proper operating condition shall be the subject of separate negotiations.

H14.1.4. The SCO may cancel any software support being performed under this contract by giving 30 calendar days prior written notice to the Contractor.

H14.2. TIME TO REPAIR CREDITS
H14.2.1. HARDWARE ON-CALL MAINTENANCE TIME TO REPAIR CREDITS
If the Contractor maintenance personnel fail to complete repairs at the designated point within the required time to repair, the Contractor shall grant a credit to the Government for the excess repair time. The amount of creditable hours shall be accumulated for the month and adjusted to the nearest half hour. The amount of credit for each hour in excess of the required time to repair shall be computed at 1/80 the on-call monthly rate or $12.50, whichever is greater.

H14.2.2. HARDWARE TIME AND MATERIALS MAINTENANCE TIME TO REPAIR CREDITS
If the Contractor maintenance personnel fail to complete repairs at the designated point within the required time to repair, the Contractor shall grant a credit to the Government for the excess repair time. The amount of creditable hours shall be accumulated for the month and adjusted to the nearest half-hour. The amount of credit for each hour in excess of the required time to repair shall be computed at twice the time and materials hourly rate.

H14.2.3. REPLACEMENT PARTS KITS TTR CREDIT
If the Contractor fails to return the repaired hardware component within the required time specified in Section C14.4.6., the Contractor shall grant a credit to the Government for the excess repair time. The number of days shall be accumulated for the month. The amount of credit for each day in excess of the required time to repair shall be computed at the rate of $25.00 per day.

H14.2.4. EXCEPTION TO TIME TO REPAIR CREDIT TERMS
If the Contractor fails to meet the prescribed response time due to causes beyond the control and without the fault or negligence of the Contractor, then the credit terms of this contract shall not apply. Such determination shall be made by the SCO as specified in Section E2.1.

H14.3. AVAILABILITY REQUIREMENTS
H14.3.1. DEFINITION OF AVAILABILITY
H14.3.1.1. Availability is the percentage of the time the item is ready to perform satisfactorily in an operating environment. Quantitatively, this is expressed in the formula:

                                Scheduled Operating Hours – Downtime                                                                                        Availability = - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  Scheduled Operating Hours

H14.3.1.2. The scheduled operating hours of each site shall be established in writing by the Government specified on the initial delivery order.

H14.3.1.3. Downtime is the number of scheduled operating hours during which an item is “DOWN”. Downtime shall start from the time the Government contacts the Contractor as specified in Section C14.2. Downtime shall end when the item is accepted by the Government in operative condition, ready to perform its required functions satisfactorily. Downtime shall include operating software regeneration time and permanent file re- load time, if required.

H14.3.1.4. A component is “DOWN” when it is unable to perform its required functions and/or rated performance due to preventive maintenance, failure(s) or malfunction(s). However, when several components are integrated to perform a function (i.e., a disk drive), all affected components that depend on the operation of the failed component are “DOWN”.

H14.3.1.5. If a component is down within six PPM hours after completion of preventive maintenance, the downtime for the failure shall be considered as the continuation of the preventive maintenance downtime period for the purpose of computing downtime.

H14.3.1.7. A component is down while any Contractor sponsored attachments or alterations are being installed.

H14.3.2. ITEM AVAILABILITY REQUIREMENTS
Each component shall have a minimum availability per month as follows:

1) 95% for hardware                                                                                                                                                           2) 95% for software

H14.3.3. NONAVAILABILITYCREDITS
The Contractor shall grant a credit to the Government for any product acquired and being maintained or supported under this contract which fails to perform at the specified availability during any month. The amount of the credit shall be equal to the percentage determined by subtracting the actual availability from the required availability and multiplying the difference by the monthly maintenance price or software support price for the month the product is unavailable for use. Non- availability credits shall be in addition to any TTR credits accrued during each month.

H14.4. REPAIR REQUIRED DUE TO THE FAULT OR NEGLIGENCE OF THE GOVERNMENT
Negligence on the part of the Government shall not include use by the Government in accordance with the OEM’s or Contractor’s user and operating documentation. Negligence also shall not include use when the equipment is operated within the environmental specifications stated in this contract. When repair is necessary due to the fault or negligence of the Government for a site covered by on- call maintenance, the repair shall be conducted in accordance with time and material provisions. For a site covered by on- call maintenance with a 6 hour TTR, Section C14.4.3. shall apply. For a site covered by on- call maintenance with a 12 hour TTR, Section C14.4.4. shall apply. For a site covered by the self- maintenance provisions of Section C14.4.6., negligence shall not include a bona- fide attempt to repair any product listed in the Section.

H14.5. NON-CHARGEABLE MAINTENANCE ITEMS
There shall be no additional Contractor maintenance charges for:

a. Preventive maintenance for equipment under the on- call maintenance plan.                                                             b. Corrective maintenance which was requested during the Principal Period of Maintenance (PPM) regardless of when the maintenance is performed.                                                                                                                            c. Time spent by maintenance personnel after arrival at the site awaiting the arrival of additional maintenance personnel or delivery of parts, etc.                                                                                                                                        d. Corrective maintenance required on any component when the scheduled preventive maintenance preceding the malfunction had not been performed, unless preventive maintenance was denied access to the hardware.                                                                                                                                                                                   e. Replacement parts for on- call and on- call outside the PPM maintenance plans unless such parts are required due to the fault or negligence of the Government.                                                                                              f. Corrective maintenance required on any hardware component within 24 scheduled operating hours after completion of the first corrective maintenance.                                                                                                            g. Corrective maintenance required on any hardware component if the hardware component malfunctions within six (6) scheduled operating hours immediately following completion of scheduled preventive maintenance.                                                                                                                                                                               h. Contractor sponsored alterations or attachments made only with the consent of the government. Any such alterations or attachments shall not increase the monthly maintenance charge(s) but may decrease them.

H14.6. USED PARTS REPLACEMENTS
Any part, when replaced by a new part, by the Contractor, will become the property of the Contractor.

H14.7. GOVERNMENT RESPONSIBILITIES
H14.7.1. ACCESS
In accordance with security regulations, the Government will permit access to the component which is to be maintained.

H14.7.2. WORK SPACE
The Government will provide electric current and outlets and telephones (for local calls only) for use by Contractor maintenance personnel during the duration of the repair. These facilities will be within a reasonable distance of the component to be serviced and will be provided at no cost to the Contractor.

H14.8. RELOCATION OF GOVERNMENT-OWNED EQUIPMENT
H14.8.1. If the system being maintained under the terms and conditions of this contract is moved to another location within the Contractor’s service area(s) covered by this contract, the terms and conditions of this contract shall continue to apply. If the system is moved outside the Contractor’s service area(s), then the continued maintenance for that item under this contract shall be subject to mutual agreement.

H14.8.2. The Government will give thirty days prior written notice to the Contractor of its intention to move the equipment. In emergency situations, prompt notice will be given.

H14.8.3. Maintenance charges shall be suspended on the day the dismantling of the equipment begins. Maintenance charges shall be reinstated on the day that the Contractor completes reassembling the equipment.

H14.8.4. Shipment to the new installation site will be at the Government’s expense. The Government may provide the Contractor with an authorization to ship by commercial carrier on a prepaid basis, in which case the Government shall be invoiced for the transportation cost.

H14.8.5. The Government will furnish such labor as necessary for packing and unpacking of the equipment. The Contractor shall supervise packing, unpacking and relocation of the equipment at no additional cost. All other costs associated with the relocation will be the responsibility of the Government.

H14.9. NOTICE OF GOVERNMENT’S INTENTION TO REVIEW MAINTENANCE NEEDOUTSIDE UNITED STATES
During the term of this contract, or any extension thereto, the needs of the Government may require on-call outside the United States i.e., “rest of the world”. Such requirement is within the scope of this contract. By mutual agreement of the parties, the contract may be modified to include one or more of the maintenance plans set forth in Section C14.3.4. for sites outside CONUS or Hawaii. In such cases, the maintenance and/or software rates and applicable terms and conditions may be negotiated subsequent to award of this contract.

H14.10. MAINTENANCE OF ALTERATIONS, ATTACHMENTS, SUBSTITUTIONS, OR ADDITIONS
H14.10.1. If the Government alters, substitutes, or adds equipment to a system the Contractor is maintaining, the Government, at its option, will negotiate the extension of maintenance service to the altered or new items with the Contractor.

H14.10.2. If the Government chooses to negotiate the maintenance of altered or new items, the Government will allow the Contractor to inspect the items. If the equipment is not in good operating condition, the repair price shall be negotiated between the Contractor and Government.

H14.10.3. If the Contractor agrees to extend maintenance to the altered or new items, the Contractor and Government shall mutually agree on maintenance prices and the Government will amend the contract or delivery orders, as appropriate, to implement the mutual agreement.

H15. CONTRACT PERFORMANCE COMPLETION
The Contractor agrees to cease providing all Contractor support services covered by this contract at the date of contract expiration.

H16. INITIAL TRAINING FOR ACCEPTANCE TESTING 
Within 45 days of receipt of a initial delivery order, the Contractor shall provide training to the Government acceptance personnel for products listed on the delivery order or forfeiting the provisions of Section E6. This training shall be provided at a Contractor site within CONUS at no additional cost to the Government.    (Mod P00001)                                                                                                                                                         

H17. SUBSTITUTION OF PERSONNEL

H17.1. The Contractor shall provide the appropriate personnel as specified in Sections C12., C13. and C15. to perform the described functions. During the first 120 calendar days of the ordered performance period, no personnel substitution will be permitted unless such substitutions are necessitated by an individual’s sudden illness, death, or termination of employment. In any of these events,  When substitutions are required  (Mod P00001) the Contractor shall propose substitute personnel who have qualifications that are equal to or exceed the qualifications required for performance as specified in Section C and who are subject to approval by the SCO.

H17.2. After the first 120 calendar days of the ordered performance period (Mod P00001)  Any substitution of personnel shall be approved by the SCO. This approval will be conditioned on the qualifications of the proposed substitute personnel being equal to or exceeding those required for performance as specified in Section C. The Contractor shall notify the SCO at least 30 calendar days prior to any personnel changes.

H18. INSURANCE

For purposes of the clause of this contract entitled “Insurance - Work on a Government Installation” (FAR 52.228- 5) in Section I hereof, the minimum coverage required during the term of this contract shall be as follows.

H18.1. WORKERS’ COMPENSATION AND EMPLOYER’S LIABILITY
Contractors are required to comply with applicable Federal and State workers’ compensation and occupational disease statutes. If occupational diseases are not compensatible under those statutes, they shall be covered under the employer’s liability section of the insurance policy, except when contract operations are so co- mingled with a Contractor’s commercial operations that it would not be practical to require this coverage. Employer’s liability coverage of at least $100,000 shall be required, except in states with exclusive or monopolistic funds that do not permit workers’ compensation to be written by private carriers.

H18.2. GENERAL LIABILITY
The SCO shall require bodily injury liability insurance coverage written on the comprehensive form of policy of at least $500,000 per occurrence.

H18.3. AUTOMOBILE LIABILITY
The Contracting Officer shall require automobile liability insurance written on the comprehensive form of policy. The policy shall provide for bodily injury and property damage liability covering the operation of all automobiles used in connection with performing the contract. Policies covering automobiles operated in the United States shall provide coverage of at least $200,000 per person and $500,000 per occurrence for bodily injury and $20,000 per occurrence for property damage. The amount of liability coverage on other policies shall be commensurate with any legal requirements of the locality and sufficient to meet normal and customary claims.

H19. RESERVED
H20. RESERVED
H21. TRAVEL AND PER DIEM 
H21.1 TRAVEL COSTS
Except as otherwise provided herein, the Contractor shall be reimbursed for travel costs on the basis of actual costs incurred subject to the following:

H21.1.1. All travel, whether it be within the continental United States or outside the Continental United States, shall be accomplished by commercial carrier, privately owned automobile or auto rental and the cost shall be paid by the Contractor. The Government will reimburse the Contractor in accordance with the Department of Defense Civilian Personnel Joint Travel Regulation for domestic transportation on the basis of actual cost incurred plus road and bridge tolls when travel is performed by private automobile. Auto rental will be reimbursed at actual cost plus road and bridge tolls.

H21.1.2. The travel reimbursable herein includes only that travel (commercial carrier, private automobile, or auto rental) performed from the Contractor’s plant to site of work, between the sites of work, and from the site of work to the Contractor’s plant. Travel at U.S. Military Installations where Government transportation is available, travel to and from work, will not be reimbursed hereunder. Travel costs incurred in the replacement of personnel will not be reimbursed by the Government when such replacement is accomplished at the Contractor’s or employee’s convenience.

H21.1.3. Relocation costs and travel costs incident to relocation are not allowable and will not be reimbursed hereunder.

H21.2. PER DIEM
The Contractor will be reimbursed for the expense of meals, lodging, and transportation between places of lodging or business and places where meals are taken and any other miscellaneous travel and living expenses incurred in the performance of this contract. Per diem rate shall be payable only when the Contractor employee is in an authorized travel status. The per diem rate shall be established in accordance with the Department of Defense Civilian Personnel Joint Travel Regulation.

H22. SECURITY CLEARANCES
H22.1. If required, Contractor facility and personnel clearance requirements for the performance of this contract will be specified with each delivery order on a DD Form 254. Contractor personnel shall obtain from the Defense Investigative Service (DIS), at a minimum, an interim CONFIDENTIAL clearance subject to final clearance approval within 40 days of the clearance request. There maybe instances where a higher clearance level is required (i.e., secret and/or top secret). Unless security clearance levels are specified on an individual delivery order this requirement does not apply.

H22.2 Personnel substituted under the contract shall conform to the above requirements as applicable and have a minimum, interim facility and personnel security clearances before commencing services under the delivery order.

H23. PRIME CONTRACTOR RESPONSIBILITY
The contractor is the Prime Contractor for this contract. The Contractor shall provide a single point of contact that will function as the primary interface for all contractual matters arising from this contract.

H24. AVAILABILITY OF MAINTENANCE FUNDS FOR THE NEXT FISCAL YEAR 

Funds may not be available for maintenance under this procurement at the end of any given fiscal year. The Government’s obligation for performance of this contract beyond this date is contingent upon the availability of appropriated funds from which payment for the contract purposes can be made. No legal liability on the part of the Government for any payment may arise for performance under this contract beyond the current fiscal year, until funds are made available to the SCO for performance and until the Contractor receives notice of availability, to be confirmed in writing by the SCO.

H25. PAYMENTS UNDER TIME AND MATERIAL MAINTENANCE
The Government shall pay the Contractor as follows upon the submission of invoices or vouchers approved by the Contracting Officer for work under specifications C14.4.2., C14.4.3. and C14.4.4.

(a) Hourly rate. (1) The amounts shall be computed by multiplying the appropriate hourly rates prescribed in the Schedule by the number of direct labor hours performed. Fractional parts of an hour shall be payable on a prorated basis. Vouchers may be submitted once each month (or at more frequent intervals, if approved by the Contracting Officer), to the Contracting Officer or designee. The Contractor shall substantiate vouchers by evidence of actual payment and by individual daily job timecards, or other substantiation approved by the Contracting Officer. Promptly after receipt of each substantiated voucher, the Government shall, except as otherwise provided in this contract, and subject to the terms of (c) below, pay the voucher as approved by the contracting Officer. The hourly rates in the Schedule shall not be varied by virtue of the Contractor having performed work on an overtime basis.

(b) Replacement Parts (Materials). 

(1) Allowable costs of direct material shall be determined by the Contracting Officer in accordance with Subpart 31.2 of the Federal Acquisition Regulation (FAR) in effect on the date of this contract. Reasonable and allocable material handling costs may be included in the charge for material to the extent they are clearly excluded from the hourly rate. Material handling costs are comprised of indirect costs, including, when appropriate, general and administrative expense allocated to direct materials in accordance with the Contractor’s usual accounting practices consistent with Subpart 31.2 of the FAR. The Contractor shall be reimbursed for items and services purchased directly for the contract only when cash, checks, or other forms of actual payment have been made for such purchased items or services. Direct materials, as used in this clause, are those materials which enter directly into the end product, or which are used or consumed directly in connection with the furnishing of the end product.

(2) To the extent able, the Contractor shall- - 

(i) Obtain replacement parts at the most advantageous prices available with due regard to securing prompt delivery of satisfactory materials; and

(ii) Take all cash and trade discounts, rebates, allowances, credits, salvage, commissions, and other benefits. When unable to take advantage of the benefits, the Contractor shall promptly notify the Contracting Officer and give the reasons. Credit shall be given to the Government for cash and trade discounts, rebates, allowances, credits, salvage, the value of any appreciable scrap, commissions, and other amounts that have accrued to the benefit of the Contractor, or would have accrued except for the fault or neglect of the Contractor. The benefits lost without fault or neglect on the part of the Contractor, or lost through fault of the Government, shall not be deducted from gross costs.

© Audit. Any time before final payment under this contract the Contracting Officer may request audit of the invoices or vouchers and substantiating material. Each payment previously made shall be subject to reduction to the extent of amounts, on preceding invoices or vouchers, that are found by the Contracting Officer not to have been properly payable and shall also be subject to reduction for overpayments or to increase for underpayments. Upon receipt and approval of the voucher or invoice designated by the Contractor as the “completion voucher” or “completion invoice” and substantiating material, and upon compliance by the Contractor with all terms of this contract (including, without limitation, terms relating to patents and the terms of (d) and (e) below), the government shall promptly pay any balance due the Contractor. The completion invoice or voucher, and substantiating material shall be submitted by the Contractor as promptly as practicable following completion of the work under this contract, but in no event later than 1 year (or such longer period as the Contracting Officer may approve in writing) from the date of completion.

(d) Assignment. The Contractor, and each assignee under an assignment entered into under this contract and in effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, as release discharging the Government, its officers, agents, and employees of and from all liabilities, obligations, and claims arising out of or under this contract, subject only to the following exceptions:

(1) Specified claims in stated amounts, or in estimated amounts if the amounts are not susceptible of exact statement by the Contractor.

(2) Claims, together with reasonable incidental expenses, based upon the liabilities of the contractor to third parties arising out of performing this contract, that are not known to the Contractor on the date of the execution of the release, and of which the Contractor gives notice in writing to the Contracting Officer not more than 6 years after the date of the release or the date of any notice to the Contractor that the Government is prepared to make final payment, whichever is earlier.

(3) Claims for reimbursement of costs (other than expenses of the Contractor by reason of its indemnification of the Government against patent liability), including reasonable incidental expenses, incurred by the Contractor under the terms of this contract relating to patents.

(e) Refunds. The Contractor agrees that any refunds, rebates, or credits (including any related interest) accruing to or received by the Contractor or any assignee, that arise under the replacement parts portion of this contract and for which the Contractor has received reimbursement, shall be paid by the Contractor to the Government. The Contractor and each assignee, under an assignment entered into under this contract and in effect at the time of final payment under this con-tract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, an assignment to the Government of such refunds, rebates, or credits (including and interest) in form and substance satisfactory to the Contracting Officer.

H26. USER FUNDING FEE

H26.1  The Contractor shall pay the Government a user funding fee (UFF) at the end of each contract quarter.  The UFF reimburses the Government for the costs of operating the CAD2 program and recoups its operating costs from ordering activities. The Contractor may invoice for the UFF amounts specified on delivery orders or modifications immediately upon receipt of such contract documents.  The UFF shall be remitted 30 92 (MOD P00211) days after the end of the contract quarter – regardless of whether the Contractor has received payment from the Government payment office.  The UFF equals the amount of the User Funding Fees specified on delivery orders and modifications issued during the contract quarter.  The Contractor shall obtain from the Government verification of the amount of the UFF due.  In the event the parties do not reach agreement on the UFF amount due, the Contractor shall remit the amount indicated by the Government and the difference may be resolved under the “Disputes” clause of this contract at the election of the Contractor. 

(RELATES TO DELIVERY ORDERS AND MODS ISSUED BY FTS KANSAS CITY ONLY)  H26. USER FUNDING FEE (CLIN C099AA)  Tracor Enterprise Solutions, Inc. shall pay the Government a user funding fee (UFF) at the end of each contract quarter.  The UFF reimburses the Government for the costs of operating the IM/FCAD2 program and recoups its operating costs from ordering activities.  The IM/FCAD2 Contract currently has a processing fee of 3% added to orders in excess of $2500.  There is no fee for orders less than $2500.  It has been noted that FTS Kansas City plans to charge their service fees in addition to the required UFF.  Whatever policy FTS Kansas City plans to implement, it is of paramount importance that potential customers are notified in advance of this practice so that all parties will fully understand prior to order issuance.  For orders under this clause, Tracor will dispense two checks simultaneously.  One check will continue to be forwarded to the U.S. Army Engineer Waterways Experiment Station amounting to a 2% surcharge.  The other check amounting to a 1% surcharge, will be forwarded to FTS Kansas City.  The 1% surcharge check shall be forwarded to the following address:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    General Services Administration                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 Finance Division, External Services Branch (6BCE)                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               ATTN: Marisa Smith                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              1500 E. Bannister Rd.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           Kansas City, MO 64131

(RELATES TO DELIVERY ORDERS AND MODS ISSUED BY VCCO ONLY)  H26.  USER FUNDING FEE.  Tracor Enterprise Solutions, Inc. shall pay the Government a user funding fee (UFF) at the end of each contract quarter.  The UFF reimburses the Government for the costs of operating the IM/FCAD2 program and recoups its operating costs from ordering activities.  The IM/FCAD2 Contract currently has a processing fee of 3% that is incorporated into the unit prices in order to facilitate an easier ordering procedure.  CLIN C099AB (User Funding Fee Refund) may be used by VCCO with written concurrence from the IM/Facilities CAD2  Program Manager or COR.  If approved, the approval will cover a specific delivery order.  A copy of the approval will be provided to NAVICP by the IM/Facilities CAD2 COR.  CLIN C099AC (Order Discount) may be negotiated and is available for use by VCCO.    (MOD P00181)                                         

H26.2.  The UFF amount due shall be paid by check to the “U.S. Army Engineer Waterways Experiment Station (CEWES) – Finance & Accounting Officer”.  To ensure that the payment is credited properly, the Contractor shall identify the check as a “User Funding Fee” and include the following information:

a. program: NAVFAC CAD2

b. contract number

c. contract quarter

The check shall be forwarded to the following address:                                      

ATTN: Finance & Accounting Officer                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              U.S. Army Engineer Waterways Experiment Station                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                3909 Halls Ferry Road                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           Vicksburg, MS 39180-6199

Finance and Accounting Officer

Waterways Exp. Sta./ERDC

ATTN: Cecilia Cole

3909 Halls Ferry Road

Vicksburg MS 39181

Please include a note with the check stating the CEFSM work item (deposit account) 004D43 and the check to cover IM/Facilities CAD2 UFF for specific period of time (usually a FY quarter.  E-Mail notification should also be made to brasfeildcw@nfesc.navy.mil identifying when the check was sent, carrier, and the check amount.     (MOD P00211)  

H26.3   If the full amount of the UFF is not paid within 30 calendar days after the end of the applicable contract quarter, it shall constitute a contract debt to the United States Government under the terms of FAR 32.6.  The Government may exercise all rights including withholding or setting off payments and interest on the debt (see contract FAR Clause 52.232-17, Interest).

H26.4   Failure to pay the UFF in a timely manner may result in termination or cancellation of this contract.  Willful failure or refusal to make timely payment of the UFF constitutes a cause for terminating the Contractor for default under FAR 52.249-8, Default (Fixed-Price Supply and Services).  

H27. CUSTOMIZED DELIVERY ORDERS   (MOD P00079)

H27.1   The purpose of this “Customized Delivery Orders” clause is to provide customers the ability to order a complete product solution on a single Delivery Order under this contract.  This product solution may include products that are not incorporated in the contract, as well as, contract products.

H27.2   Products that are not incorporated in the contract may be included, on the same Delivery Order with NAVFAC IMIT products, under the Product Solution CLIN noted herein.  Items furnished under the “Product Solution” CLIN must be commercially available products.  The total value of the non-contract items to be ordered under the “Product Solution” CLIN may not exceed 20% of the value of the proposed contract action.  Exceptional situations in excess of this limit, may be reviewed on a case-by-case basis by the Successor Contracting Officer (SCO) identified in Section G1.1.  In no instance may non-contract items be ordered under the “Product Solution” CLIN without the simultaneous ordering of NAVFAC IMIT products on the same Delivery Order.

H27.3   Customers should contact the Contracting Officer with a detailed list of required products.  The Contracting Officer will review the requested items to ensure they are within the scope of the contract.  If determined to be within scope, a formal request will be issued to the contractor for a combined quote for the required items.  The contractor will offer a Firm Fixed Price (FFP) quote utilizing the items available from the NAVFAC IMIT contract, as well as the solution products that are not currently available on the contract.

H27.4   For the NAVFAC IMIT products, the contract terms and conditions will apply, unless modified by the mutual agreement of the Contractor and the SCO.  For “Product Solution” items, the contractor’s quote will include the terms and conditions that apply, which may include, but are not limited to: warranty length and type, warranty response times, delivery times and inter-operability capabilities between the NAVFAC IMIT products and the “Product Solution” items.  At a minimum, the terms and conditions offered for the “Product Solution” items will be accordance with the vendor’s commercial practices.  These terms and conditions will be subject to agreement by the customer.

H27.5   (a) Quotes submitted by the Contractor using the “Product Solution” CLIN shall include the following information:

(1) For each product, either the NAVFAC IMIT CLIN or vendor part number for “Product Solution” items,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         (2) NAVFAC IMIT item description, or for “Product Solution” items, the vendor catalog description,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              (3) The NAVFAC IMIT contract price, or for “Product Solution” items, the vendor catalog price page, a summary of current GSA Schedule contract prices and the quoted prices,                                                                                            (4) The NAVFAC CAD2 Contract Specification Section that applies to the “Product Solution” items,                            (5) The terms and conditions that apply to the “Product Solution” items,                                                                     (6) A statement as to whether maintenance service for the “Product Solution” items will be available under the NAVFAC IMIT contract, open-market maintenance through the Contractor, or by contacting the appropriate vendor for the “Product Solution” items.

             (b) The prices for “Product Solution” items by the Contractor shall be offered at the most favorable GSA Schedule price available for that item.  If no GSA Schedule price exists, the price offered will be the result of the applicable vendor’s catalog price for the product times the appropriate NAVFAC IMIT Contract Computed Price Differential (CPD).

             (c) Copies of the quotes will be provided to the Contracting Officer and customer and will include documentation supporting the fairness and reasonableness of the pricing.   

H27.6 The total of both the NAVFAC IMIT items and “Product Solution” items would be calculated to ensure that the 20% rule is met.  Any discounts which are negotiated between the Contracting Officer and vendor would be applied to the “Product Solution” CLIN total.                  

 

	


